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STATEMENT OF THE CASE 
Nature of the Case 
Petitioner appeals from the summary dismissal of his petition for post 
conviction relief which raised an ineffective assistance of appellate counsel claim 
regarding restitution. 
Statement of the Facts and Course of Proceedings 
This case has a long and tortured history which is fortunately not 
particularly relevant to the instant appeal. No real explanation of the facts or 
prior procedure appears in the instant record, presumably because the district 
court and the attorneys were intimately familiar with the case, having dealt with it 
for years. 
In short, Mr. Stakey pied guilty to First Degree Arson for setting fire to a 
restaurant. Stakey v. State, 0kt. No. 37391 (Ct.App. 2011 unpublished). IVlr. 
Sta key was sentenced to 25 years in prison with the first 10 years fixed and at 
the time of the instant case, had been paroled. Tr. 5/15/2012, p. 4. Restitution 
in the amount of $511,844.93 was also ordered. 
The instant successive petition raised a claim of ineffective assistance of 
appellate counsel because that attorney failed to raise a claim regarding an 
inappropriate calculation of restitution in the direct appeal. (R. p. 4.) 
Petitioner filed, through counsel, a verified successive pro se petition for 
post conviction relief. (R. p. 3-5.) The state filed an answer and also a motion for 
summary disposition. (R. p. 8-9, 10-11.) Petitioner filed a responsive brief and 
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the state filed a reply. (R. p. 15-22.) A hearing on the motion to dismiss was 
held, and the court dismissed the petition from the bench. (Tr. 11/15/2011, p. 37.) 
A written order granting motion for summary disposition was then filed. 
(R. p. 27-28.) A judgment was also filed. (R. p. 34.) 
Petitioner timely appeals. (R. p. 30.) 
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ISSUE 




THE DISTRICT COURT ERRED WHEN IT SUMMARILY DENIED THE POST-
CONVICTION RELIEF PETITION 
A. Standard of Review at Trial and on Appeal 
An application for post-conviction relief under Idaho Code § 19-4901 is 
civil in nature and is an entirely new proceeding distinct from the criminal action 
which led to the conviction. Nguyen v. State, 126 Idaho 494 (Ct.App. 1994). In 
order to prevail in a post-conviction proceeding, the applicant must prove, by a 
preponderance of the evidence, the allegations upon which the request for post-
conviction relief is based. Id. 
Summary disposition is the procedural equivalent of summary judgment 
under I.R.C.P. 56, with the facts construed and all reasonable inferences made in 
the light most favorable to the non-moving party. Gonzales v. State, 120 Idaho 
759 (Ct.App. 1991 ). Allegations contained in the verified petition are deemed 
true for the purpose of determining whether an evidentiary hearing should be 
held. Martinez v. State, 125 Idaho 844 (Ct.App. 1994). If the allegations do not 
frame a genuine issue of material fact, the court may grant a motion to summarily 
dismiss, but if the application raises material issues of fact, the district court must 
conduct an evidentiary hearing. Id. 
In determining whether a motion for summary disposition was properly 
granted, the appellate court reviews the facts in the light most favorable to 
petitioner and determines whether, if true, they would entitle petitioner to relief. 
Saykhamchone v. State, 127 Idaho 319 (1995). 
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B. Standard of Review Regarding a Claim of Ineffective Assistance of 
Counsel 
The standard for evaluating a claim of ineffective assistance of counsel is 
well established, being set forth in Strickland v. Washington, 466 U.S. 668 
(1984). The "benchmark for judging any claim of ineffectiveness must be 
whether counsel's conduct so undermined the proper functioning of the 
adversarial process that the trial cannot be relied on as having produced a just 
result." Id. at 686. 
Strickland set forth a two-prong test which a defendant must satisfy in 
order to be entitled to relief. The defendant must demonstrate both that his 
counsel's performance fell below an objective standard of reasonableness and 
that there is a reasonable probability that, but for counsel's errors, the result of 
the proceedings would have been different. Id. at 687-88; State v. Charboneau, 
116 Idaho 129 (1989); Gibson v. State, 110 Idaho 631 (1986). 
C. Standard Of Review Regarding a Claim of Ineffective Assistance Of 
Appellate Counsel 
As explained by the Idaho Court of Appeals in Baxter v. State, 149 Idaho 
859 (Ct.App. 201 O), a claim of ineffective assistance of counsel may properly be 
brought under the post-conviction procedure act. 
To prevail on an ineffective assistance of counsel claim, the 
defendant must show that the attorney's performance was deficient 
and that the defendant was prejudiced by the deficiency. Strickland 
v. Washington, 466 U.S. 668, 687-88, 104 S. Ct. 2052, 80 L. Ed. 2d 
674 (1984); Hassett v. State, 127 Idaho 313, 316, 900 P.2d 221, 
224 (Ct. App. 1995). To establish a deficiency, the applicant has 
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the burden of showing that the attorney's representation fell below 
an objective standard of reasonableness. Aragon v. State, 114 
Idaho 758, 760, 760 P.2d 1174, 1176 (1988). To establish 
prejudice, the applicant must show a reasonable probability that, 
but for the attorney's deficient performance, the outcome of the trial 
would have been different. Id. at 761, 760 P.2d at 1177. This Court 
has long adhered to the proposition that tactical or strategic 
decisions of trial counsel will not be second-guessed on appeal 
unless those decisions are based on inadequate preparation, 
ignorance of relevant law or other shortcomings capable of 
objective evaluation. Howard v. State, 126 Idaho 231, 233, 880 
P.2d 261, 263 (Ct. App. 1994). The foregoing standards also apply 
to claims of ineffective assistance of appellate counsel. Mintun v. 
State, 144 Idaho 656,661, 168 P.3d 40, 45 (Ct. App. 2007). 
Id., p. 863 (emphasis added). 
D. The Claims and the Court's Rulings 
As mentioned above, the single claim in this case was that of ineffective 
assistance of appellate counsel based on that attorney's failure to challenge the 
restitution order in the direct appeal. Petitioner's memorandum filed below 
argued as follows: 
Petitioner urges the district court not to dismiss his claim that 
appellate counsel failed to address the issue of the amount of 
restitution. The issue was preserved by an objection at the district 
court. The Idaho Repository contains an entry of a Notice of 
Opposition To State's Motion For Additional Restitution. The notice 
is dated February 15, 2002. The original restitution materials 
supplied by the victim indicated their loss as follows: 
Loss of earnings: $59,723.95 
Personal Property Damage by Fire: 74,620.98 
Loss To Building: $377,620.98 
Total: $511,844.93. (See Exhibit "A") 
Those materials were presented to the court and a restitution order 
was signed ordering a restitution value of $511,844.93. (See Exhibit 
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"B") The Petitioner argues the loss of earnings does not qualify as 
restitution under Idaho Code Section 19-5304. Loss of earnings is 
not an economic loss. The statutory definition of "economic loss" 
includes, but is not limited to, lost wages and direct out-of-pocket 
losses or expenses resulting from the criminal conduct. I.C. § 19-
5304(1 )(a). Petitioner argues the loss of earnings does not qualify 
as an economic loss under the statute. As such it should have been 
the subject matter of an appeal brought by his appointed State 
Appellate Public Defender. 
Petitioner's Memorandum, p. 2-3. (R. p. 2-3.) 
At the hearing, the counsel further explained that the only portion of the 
restitution award at issue was the $59,723.95 awarded for loss of earnings. (Tr. 
5/15/2012, p. 15.) The problem was twofold. The first problem was that loss of 
earnings is not compensable under the restitution statute. The second problem 
was even assuming arguendo that loss of earnings could be awarded as 
restitution, there was insufficient support for that amount. (Tr. 5/15/2012, p. 15.) 
The court agreed that both issues were before the court. (Tr. 5/15/2012, p. 15.) 
The court then stated it was going to rule in an interlocutory fashion 
because it needed to know what factual information was contained in the record 
of the criminal case that the state contends supports the amount of restitution for 
the lost income. (Tr. 5/15/2012, p. 15-16.) Counsel then explained that what 
had been presented to the criminal court had been submitted as exhibits to his 
memorandum. (Tr. 5/15/2012, p. 16.) It consisted of a one page letter from the 
insurance company requesting restitution, attached to which was a one page 
affidavit setting forth the line items detailed above. (R. p. 19-20.) But as counsel 
argued, there was no breakdown of how the loss of earning was arrived at, it just 
summarily stated it was $59,723.95. (Tr. 5/15/2012, p. 16.) 
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After confirming that post conviction counsel was agreeing that the exhibit 
contained the materials that had been submitted to the criminal court, the court 
stated: 
I don't have to take it under advisement. I'll rule from the bench. 
And I'm going to grant the motion for summary dismissal today, 
because I think as we have discussed and as I've indicated, I think 
that this petition fails the second prong of the Strickland Test. 
I would have to make a finding that not only that the appellate 
counsel's representation of the defendant on appeal was deficient, 
but I would also then--and without making a finding one way or the 
other on that, I can say that I can make a finding, that based on the 
record in this case, there is no showing of prejudice. 
And so there is nothing that would necessitate an evidentiary 
hearing and summary disposition, summary dismissal of the 2011 
petition, is appropriate, and it is hereby ordered. 
Tr. 5/15/2012, p. 18, In. 11--p. 19, In. 3. 
The court's written order granting the motion for summary disposition 
stated in as follows in relevant part: 
Petition (sic] has not shown the existence of prejudice from 
Appellate Counsel's alleged ineffective assistance. The 
Court makes no finding regarding whether or not Appellate 
Counsel's representation was or was not ineffective. Such a 
finding is unnecessary absent a showing of prejudice. 
(R p. 27.) 
C. The Court Erred in Summarily Denying the Petition 
Appellant asserts that the district court erred when it summarily dismissed 
the petition for post conviction relief. The court put the cart before the horse 
when it dismissed the petition because there was no prejudice without ever 
ruling on whether the performance was deficient or not While this well may be 
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able to be done with other sorts of claims, here, the claimed error of failing to 
raise a meritorious appellate issue does not allow the deficient performance 
analysis to be skipped over because if the performance was deficient then there 
was necessarily prejudice. In other words, the claimed error of failing to raise a 
meritorious issue on appeal would necessarily result in the prejudice of 
$59,723.95 of the restitution award not being reversed. 
To further explain, the issue in this case, to wit, that appellate counsel 
failed to challenge the restitution award on appeal, is analytically the same as 
when trial counsel's failure to file a motion is challenged in a petition for post 
conviction relief. As the Court of Appeals explained in Hoffman v. State, 277 
P.3d 1050 (Ct. App. 2012) 
In a post-conviction proceeding challenging an attorney's failure to 
pursue a motion in the underlying criminal action, the district court 
may consider the probability of success of the motion in question in 
determining whether the attorney's inactivity constituted 
incompetent performance. Where the alleged deficiency is 
counsel's failure to file a motion, a conclusion that the motion, if 
pursued, would not have been granted by the trial court, is 
generally determinative of both prongs of the Strickland test. 
Id., p. 1056 (internal citations omitted). 
This method of analysis is the same where the claim is that appellate 
counsel failed to raise a particular issue, as is seen in Baxter, supra: 
Baxter further asserts that the district court erred when it 
determined that his appellate counsel was not ineffective for failing 
to raise a sufficiency of the evidence claim on direct appeal. ... 
As determined above, ownership of the damaged property is not an 
element of the offense under I.C. § 18-7018. Therefore, because a 
sufficiency of the evidence claim would not have been successful, 
Baxter has failed to show deficient performance. Even if appellate 
counsel had brought a sufficiency of the evidence claim, Baxter 
would not have prevailed on appeal. Thus, Baxter has also failed to 
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establish that he was prejudiced by appellate counsel's failure to 
pursue this claim. Accordingly, the district court did not err when it 
denied his petition for post-conviction relief based on ineffective 
assistance of appellate counsel. 
Id., p. 864. 
In other words, if a motion or an issue on appeal would not have been 
successful, it defeats both prongs of the Strickland test. First, if a motion or issue 
would not be successful, an attorney can choose not to pursue it as a tactical 
matter and since strategic decisions are generally unreviewable (unless based 
on say, ignorance of the law), no deficient performance can be shown. Second, if 
the motion or issue would not be successful, it could not change the outcome 
and so not prejudice is shown. 
But here, the district court never determined whether an appellate 
challenge to the restitution award would be successful or not on either grounds, 
to wit, that loss of earnings is not included under the restitution statute, or that 
there was insufficient evidence to support the amount of the award of lost 
earnings. In fact, the district court studiously avoided ruling on the merits of the 
appeal when it specifically refused to rule on whether appellate counsel was 
deficient or not. Instead, it jumped ahead and ruled only that Petitioner was not 
prejudiced. 
But again, the prejudice question is dependent on the deficient 
performance question and cannot be decided without it. In other words, had the 
restitution challenge been successful it would have resulted in a different 
outcome, to wit, a reversal of a portion of the restitution award, and so failing to 
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CONCLUSION 
Wherefore, for the reasons as stated above, Appellant/Petitioner 
respectfully requests that the district court's summary denial of the post 
conviction petition be reversed and that this matter be remanded for an 
evidentiary hearing. . ~ 
DATED this -JJl day of January, 2013. 
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